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THE PEOPLE OF THE STATE OF CALIFORNIA, on the relation of MICHAEL
SCHLESINGER, allege as follows:
I.

INTRODUCTION

Each of the named Defendants to this proceeding purport to hold office as members of the
City Council of the City of Mission Viejo (the “City Council”). Each was elected to a two-year
term of office in an election held on November 6, 2018, the results of which were certified by

[PROPOSED] VERIFIED COMPLAINT IN QUO WARRANTO

1 unanimous vote of the City Council in a resolution dated December 11, 2018, and was sworn into
2 office immediately thereafter. Each of Defendants’ terms, therefore, expired two years later in
3 December 2020. Defendants have not been re-elected. Rather, Defendants, along with two other
4 elected members of the Mission Viejo City Council, simply decided not to hold any election for the
5 expiring seats, thus extending each of their terms for two additional years by fiat.
6

That Defendants were each elected to a two-year term (and not a four-year term) is no

7 mistake. The length of the terms to which they were elected was not uncertain or contingent.
8 Rather the two-year term was the product of a Stipulated Judgment in the matter of Southwest Voter
9 Registration Education Project v. City of Mission Viejo et al., Orange County Superior Court Case
10 No. 30-2018-00981588-CU-CR-CRC (“SWVREP v. MV”).

In the Stipulated Judgment in

11 SWVREP v. MV, the City of Mission Viejo (the “City”) agreed to pursue a cumulative voting
12 system to resolve a California Voting Rights Act (“CVRA”) lawsuit brought against the City.
13 Under the Stipulated Judgment, the City envisioned implementing a cumulative voting system,
14 where all five members of the City Council were elected during Presidential election cycles. The
15 City therefore stipulated and agreed that “the election in November 2018 shall be for two-year
16 terms on the City Council,” and the Superior Court in the County of Orange issued judgment on
17 that basis. The ballots and the results of the certified election reflected this reality.
18

Resolution of this Quo Warranto action is of significant public interest. The Stipulated

19 Judgment in SWVREP v. MV was amended on July 16, 2020, when the City and the Plaintiffs in
20 that matter agreed to postpone implementation of the cumulative voting system until November
21 2022. The Amended Stipulated Judgment did not (and could not) address the terms of office of the
22 elected members. Rather, the Amended Stipulated Judgment merely postponed the implementation
23 of the cumulative voting system until November 2022. In anticipation of the cumulative voting
24 system taking effect with the November 2022 elections, the City elected two members of the City
25 Council for two year terms, to expire following the November 2022 elections.
26

Since the time that the City entered into the Amended Stipulated Judgment, the City has

27 been faced with the reality (including numerous advisements by the Secretary of State) that as a
28 general law city, the City cannot use cumulative voting. Members of the City Council have
2
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1 therefore indicated their intent to transition to a by-district election system to resolve SWVREP v.
2 MV. To facilitate that, the City would extend the terms of the two members of the City Council
3 who are not a party to this lawsuit, allowing each to sit for an additional two years beyond the
4 expiration of their two-year terms. This case therefore not only addresses the validity of
5 Defendants’ rights to hold office, but the likely situation that the City will attempt to unlawfully
6 extend the terms of additional councilmembers.
7

II.

PARTIES, VENUE & JURISDICTION

8

1.

Relator, Michael Schlesinger is a resident of Mission Viejo, California.

9

2.

Defendant Ed Sachs is a resident of the City of Mission Viejo and purports to hold

10 the office of Member of the City Council of the City of Mission Viejo.
11

3.

Defendant Wendy Bucknam is a resident of the City of Mission Viejo and purports

12 to hold the offices of Member of the City Council and Mayor Pro Tem of the City of Mission Viejo.
13

4.

Defendant Greg Raths is a resident of the City of Mission Viejo and purports to hold

14 the office of Member of the City Council of the City of Mission Viejo.
15

5.

The City is a municipal corporation organized and existing under the laws of the

16 State of California, a general law city located within the County of Orange, California and
17 incorporated in 1988.
18

6.

Jurisdiction rests with this Court pursuant to Section 803 of the Code of Civil

19 Procedure.
20

III.

21

A.

22
23

STATEMENT OF FACTS
Defendants Were Elected to Two-Year Terms for City Council in 2018
Pursuant to a Stipulated Judgment Entered Into by City.

7.

On or about June 26, 2018, the City Council adopted Resolution 18-21 calling the

24 November 2018 general election for three City Council members.
25

8.

On or about July 20, 2018, the City of Mission Viejo entered into a Stipulation for

26 Entry of Judgment and Judgment in SWVREP v. MV (the “Stipulated Judgment”), a true and correct
27 copy of which is attached hereto as Exhibit A.
28

9.

The Stipulated Judgment settled a lawsuit alleging that the City’s at-large elections
3
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1 violated the CVRA. Under the terms of the Stipulated Judgment, City was, amongst other
2 provisions, permanently enjoined from conducting any further at-large elections subsequent to the
3 November 2018 general election. While then-existing council members were to serve the
4 remainder of their elected terms, the Stipulated Judgment required that council members elected in
5 the November 2018 election hold two-year terms, with subsequent elections (conducted under a
6 cumulative voting system) being for four-year terms.
7

10.

On or about July 26, 2018, the Court entered Judgment pursuant to the terms of the

8 Stipulation. Entry of the Stipulated Judgment effectively amended Resolution 18-21.
9

11.

All of the actions taken by the City following the entry of the Stipulated Judgment

10 were in accordance with the fact that the individuals elected to the City Council in the November
11 2018 general elections would serve only two-year terms.
12

12.

On or about July 27, 2018, the City announced the settlement in an article titled

13 “City Council settles Voting Rights Litigation while retaining the greatest flexibility for city voters”
14 and indicated that the City intended to pursue a cumulative voting structure. The announcement
15 made clear that the 2018 election would be for two-year terms and not four-year terms: “Mission
16 Viejo City Council Members voted into office this November will serve for two years rather than
17 the traditional four-year terms. The City will work with the community on voter education in the
18 coming years.” A true and correct copy of the announcement, posted to the City’s official website,
19 is attached hereto as Exhibit B.
20

13.

On or about July 30, 2018, the City Clerk issued a Public Notice of Election, a true

21 and correct copy of which is attached hereto as Exhibit C. The Notice of Election stated that a
22 General Municipal Election was to be held in the City on November 6, 2018 for “Three Members
23 of the City Council” for a “Full term of two years.” Candidates interested in running for a city
24 council seat were informed that the term of office would be a two-year term.
25

14.

On or about August 13, 2018, City issued a Public Notice that five candidates were

26 “officially lined up for three open Mission Viejo City Council seats in November,” the deadline to
27 file papers having ended on August 10, 2018. The announcement further emphasized that the
28 election was for a two-year term of office because of the settlement that it entered: “Mayor Ed
4
[PROPOSED] VERIFIED COMPLAINT IN QUO WARRANTO

1 Sachs, Mayor Pro Tem Greg Raths and Council Member Wendy Bucknum are up for re-election.
2 On November 6, voters will consider them along with candidates Mahmoud El-Farra and Michael
3 McConnell. The five candidates are running for two-year terms rather than the typical four-year
4 term because of the recent Voting Right Litigation Settlement. Successful candidates will be sworn
5 into office on December 11, 2018 (or as soon as possible thereafter) following the canvass of returns
6 and the declaration of the official results of the election by the City Council.” (Emphasis added.)
7 A true and correct copy of the announcement, posted to the City’s official website, is attached
8 hereto as Exhibit D.
9

15.

On November 6, 2018, the Statewide General Election was held, which included the

10 at-large election of three city council members.
11

16.

On December 11, 2018, City of Mission Viejo adopted Resolution No. 18-52,

12 reciting the results of the November 2018 City Council elections, a true and correct copy of which
13 is attached hereto as Exhibit E. Section 5 of Resolution 18-52 specifically states that each of the
14 Defendants was elected “for the term of two years.”
15

17.

On or about December 11, 2018, Defendants Sachs, Bucknum and Raths were sworn

16 into office, thus beginning each of their respective two-year terms.
17

18.

Each of Defendants’ Sachs, Bucknum and Raths two-year terms as members of the

18 city council expired on or about December 11, 2020.
19

19.

After the expiration of their terms on or about December 11, 2020, Defendants

20 Sachs, Bucknum and Raths did not run for re-election, and were not re-elected.
21

20.

Defendants Sachs, Bucknum and Raths continue to serve as members of the Mission

22 Viejo City Council without legal authority, and are guilty of usurping, intruding into, and
23 unlawfully holding their respective offices.
24

B.

25
26

The City Entered into an Amended Stipulated Judgment Which Did Not
and Could Not Alter the Term of the Defendants.

21.

Although Defendants’ terms were to expire in December 2020, City did not adopt a

27 resolution calling the election for Defendants’ seats. Instead, the City only issued a call to election
28 for the other two city council seats held by incumbents Brian Goodell and Patricia “Trish” Kelley.
5
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1

22.

On June 23, 2020, the City Council adopted Resolution 20-25 which called the

2 November 3, 2020 general election for the purpose of the electing of two (2) Members of the City
3 Council for a term of two years. A true and correct copy of the resolution is attached hereto as
4 Exhibit F.
5

23.

Resolution 20-25 only called the election for the seats held by incumbents Brian

6 Goodell and Patricia “Trish” Kelley. No provision of the resolution addresses that the two-year
7 terms of Defendants Raths, Sachs and Buckman were set to expire in December 2020, nor did the
8 Resolution authorize or address and extension of Defendants’ elected terms.
9

24.

After calling the 2020 general municipal election, the City, on July 14, 2020,

10 submitted a joint ex parte application to amend the Stipulated Judgment. The Court issued an Order
11 Granting the Joint Ex Parte Application for Order Amending Stipulated Judgment (“the July 2020
12 Stipulation”). A true and correct copy of the Court Order and Amended Stipulated Judgment is
13 attached hereto as Exhibit G.
14

25.

The July 2020 stipulation amended the Stipulated Judgment as follows:

15

a. The implementation of cumulative voting in Defendant City Council election

16

would begin with the November 2022 election, rather than the November 2020

17

election.

18

b. All five seats on Defendant’s City Council to be up for election on November

19

2022 and every four years thereafter, rather than November 2020 and every four

20

years thereafter;

21

c. The City would implement limited voting (each voter gets one vote), or district-

22

based voting in each election in the event that cumulative voting cannot be

23

implemented in that election; and

24

26.

No provision in the July 2020 Stipulation permits for the extension of Defendants’

25 terms beyond the two years for which they were elected.
26

COUNT 1

27

QUO WARRANTO DECLARATION AS TO DEFENDANT ED SACHS

28

27.

Paragraphs 1- 26 are incorporated herein by reference.
6
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1

28.

As a result of the November 6, 2018 election, Defendant Ed Sachs was elected to a

2 two-year term as member of the Mission Viejo City Council, which term began on or about
3 December 11, 2018.
4

29.

Defendant Sachs’s term expired on or about December 11, 2020.

5

30.

Defendant Sachs was not re-elected, nor was his term of office extended by any

6 legal or lawful means.
7

31.

Defendant Sachs has usurped, intruded into, and unlawfully continues to hold the

8 office of City Council Member for the City of Mission Viejo.
9

COUNT 2

10

QUO WARRANTO DECLARATION AS TO DEFENDANT WENDY BUCKNAM

11

32.

Paragraphs 1- 31 are incorporated herein by reference.

12

33.

As a result of the November 6, 2018 election, Defendant Wendy Bucknam was

13 elected to a two-year term as member of the Mission Viejo City Council, which term began on or
14 about December 11, 2018.
15

34.

Defendant Bucknam’s term expired on or about December 11, 2020.

16

35.

Defendant Bucknam was not re-elected, nor was her term of office extended by any

17 legal or lawful means.
18

36.

Defendant Bucknam has usurped, intruded into, and unlawfully continues to hold

19 the office of City Council Member for the City of Mission Viejo.
20

COUNT 3

21

QUO WARRANTO DECLARATION AS TO DEFENDANT GREG RATHS

22

37.

Paragraphs 1- 36 are incorporated herein by reference.

23

38.

As a result of the November 6, 2018 election, Defendant Greg Raths was elected to

24 a two-year term as member of the Mission Viejo City Council, which term began on or about
25 December 11, 2018.
26

39.

Defendant Raths’s term expired on or about December 11, 2020.

27

40.

Defendant Raths was not re-elected, nor was his term of office extended by any legal

28 or lawful means.
7
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1

41.

Defendant Raths has usurped, intruded into, and unlawfully continues to hold the

2 office of City Council Member for the City of Mission Viejo.
3

42.

The July 2020 Stipulation provided in Paragraph 2 that “All five seats on

4 Defendant’s City Council to be up for election on November 2022 and every four years thereafter,
5 rather than November 2020 and every four years thereafter” does not permit or allow Defendants
6 to sit beyond the two-year terms to which they were elected.
7
8
9
10

PRAYER FOR RELIEF
The People of the State of California pray for entry of Judgment and relief as follows:
1.

Judgment that Defendant Sachs is guilty of usurping or intruding into, or unlawfully

11 holding the office of member of the City Council of Mission Viejo and that Defendant Sachs shall
12 be excluded from the office, franchise, or privilege;
13

2.

Judgment that Defendant Sachs pay the costs of the action pursuant to Section 809

14 of the Code of Civil Procedure;
15

3.

Imposition on Defendant Sachs a fine not exceeding five thousand dollars, which

16 fine, when collected, must be paid into the Treasury of the State pursuant to Section 809 of the
17 Code of Civil Procedure;
18

4.

Judgment that Defendant Bucknam is guilty of usurping or intruding into, or

19 unlawfully holding the office of member of the City Council of Mission Viejo and that Defendant
20 Bucknam shall be excluded from the office, franchise, or privilege;
21

5.

Judgment that Defendant Bucknam pay the costs of the action pursuant to Section

22 809 of the Code of Civil Procedure;
23

6.

Imposition on Defendant Bucknam a fine not exceeding five thousand dollars,

24 which fine, when collected, must be paid into the Treasury of the State pursuant to Section 809 of
25 the Code of Civil Procedure;
26

7.

Judgment that Defendant Raths is guilty of usurping or intruding into, or unlawfully

27 holding the office of member of the City Council of Mission Viejo and that Defendant Raths shall
28 be excluded from the office, franchise, or privilege;
8
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1

8.

Judgment that Defendant Raths pay the costs of the action pursuant to Section 809

2 of the Code of Civil Procedure;
3

9.

Imposition on Defendant Raths a fine not exceeding five thousand dollars, which

4 fine, when collected, must be paid into the Treasury of the State pursuant to Section 809 of the
5 Code of Civil Procedure;
6

10.

That City be ordered to fill vacancies resulting from this proceeding pursuant to

7 Section 36512 of the Government Code, including specifically subdivision (d)(1);
8

11.

That Relators be awarded costs and attorneys’ fees pursuant to Section 1021.5 of

9 the Code of Civil Procedure;
10

12.

That the Court enter any other relief that it deems just.

11
12 Dated: January __, 2022

BUNSOW DE MORY LLP

13
14
15
16
17
18
19
20
21
22
23
24

By:

Aaron R. Hand

(Additional Counsel)
BROWER LAW GROUP, APC
Lee K. Fink (SBN 216293)
Lee@BrowerLawGroup.com
23601 Moulton Parkway, Suite 220
Laguna Hills, CA 92653
Telephone: (949) 668-0825
THE LAW OFFICES OF BRETT MURDOCK
Brett M. Murdock (SBN 281816)
brett@murdocklaw.com
1370 N. Brea Boulevard, Suite 107
Fullerton, CA 92835
Telephone: (714) 582-2217
Attorneys for Relator

25
26
27
28
9
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1
2

Dated: January __, 2022

Attorney General of the State of California
Rob Bonta

3
4
5
6

By:

Deputy Attorney General

Attorneys for People of the State of California

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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12

The City and Southwest Voter Registration Education Project, in evaluating the best way to alleviate all inconsistencies with the California Voting
Rights Act, agreed to replace Mission Viejo’s current at-large voting system. A new at-large voting process will be crafted that enhances the
voting voice of all residents. This change won’t happen until 2020. The 2018 election in November will proceed in the traditional fashion.
The City understands it has had some conflict with the California Voting Rights Act and needed to amend its process to comply with law. The
community was not in favor of district-based elections, so the City Council sought an alternative remedy. Through cooperative negotiations and
discussions with all parties, the cumulative voting structure is seen as providing the most positive response for all without moving to districts.
The City Council ensured that it retained the greatest flexibility to implement either cumulative voting or reconsider districts if that’s of future
interest to the community.
Mission Viejo City Council Members voted into office this November will serve for two years rather than the traditional four-year terms. The
City will work with the community on voter education in the coming years.

Comments
Submitted by Cathy Schlicht on Mon, 07/30/2018 - 2:13 pm

Are we in the spin cycle or…

Are we in the spin cycle or is the city promoting fake news?
Our citizens lost substantial rights on Friday, as the Stipulation totally destroys our long time tradition of "One Man One Vote".
This year’s November 6 election will be for a two term, not the traditional 4 year term.
Beginning in the year 2020, and every four years thereafter, ALL 5 council members are up for re-election; We no longer have the advantage of
a 2 year election cycle.
Additionally, the creation of this new cumulative or weighted voting system was established without the voice or the even knowledge of the
public

https://cityofmissionviejo.org/news/city-council-settles-voting-rights-litigation
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public.
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The council never publicly discussed remedies to solve the city’s CVRA violations, however, they did rapidly close the door to district base voting.
Was this a set-up for a pre-determined outcome to save the seats of the council majority from the consequences of district based voting?
At least three council members would probably have resided in the same district, where they would have had to campaign for the same seat.
Did the council's action and non-action preserve their power and status at the cost of the public good?
Submitted by Henry Theis on Thu, 08/02/2018 - 9:25 pm

Looks like the Council took…

Looks like the Council took the easy route but not the best...
Submitted by Tintin on Fri, 08/03/2018 - 2:18 am

The community was quite…

The community was quite clear in rejecting the imposed district-based voting which would give undue influence to certain groups, as opposed to
our current democratic plurality. What the new process is, I don't know. Even this article does not describe how the change is more fair.
When we see that some San Francisco-based lawfirm can impose its will on distant communities, I begin to think that breaking California into
three states may not be such a bad idea.
Submitted by Hugh Speed on Fri, 08/03/2018 - 7:31 am

Our country was founded on…

Our country was founded on the premise of 1 person, 1 vote. How did this type of voting ever get sanctioned? I understand other cities do this.
That does not make it right. Our Forefathers must be spinning in their graves!
Submitted by Jerome kersey on Fri, 08/03/2018 - 10:18 am

Ms. Schlicht lost for making…

Ms. Schlicht lost for making exactly the conspiratorial allegations she makes above.
That was a good thing for the city.
Submitted by Jerome kersey on Fri, 08/03/2018 - 10:21 am

No Hugh, the country was not…

No Hugh, the country was not founded on 1 person 1 vote. Women, the poor and the 3/5ths people could not even vote. The forefathers as you
call them insisted on "no taxation without representation" and then proceeded to deny a lot of people (all the women alone would make it more
than 50%) the right to choose their representation.
Why are you so uninformed?
Submitted by Susan D on Fri, 08/03/2018 - 10:49 am

One person, one vote,…

One person, one vote, anything else is unconstitutional. Remember
"no taxation without representation"? Just because people are quiet does not mean they are stupid.
Submitted by Cathy Schlicht on Fri, 08/03/2018 - 11:43 am

The city council will be…

The city council will be shifting blame away from themselves by stating that they were following the will of the people.
However, the public was never given the opportunity to choose between district based voting vs. weighted or cumulative voting.
On February 13, the city admitted its violations of the California Voter Rights Act and then went behind closed doors to find a remedy and never
gave the public the freedom to decide how we wanted to elect our public officials.
Submitted by Kathy Dittner on Fri, 08/03/2018 - 3:52 pm

In a Register article August
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In a Register article August…

In a Register article August 30, it stated that minorities would get 5 votes to our 1 vote to make it "fair"? Look up the article or tell me this is not
so. What has happened to our City Council who would vote for such a solution to a problem we do no have......that we are suppressing minority
votes? I never heard of this solution nor were the voters informed.
Submitted by Dale A. George on Fri, 08/03/2018 - 5:54 pm

The problem is that days…

The problem is that days before the filing deadline for Council candidates we have this issue dropped on us.
Don't know whether this is more democratic or not as we do not have studies to support.
Would the individual Council members provide comments on this and its appropriateness ?
Submitted by William Dumler on Sat, 08/04/2018 - 9:15 am

California voting law, while…

California voting law, while not explained here seems to be the mystery here. From my perspective M.V. is forced to conform to a law, to
correct a condition that does not seem to exist. How is a "weighted" voting system fair?
Now that M.V. is a city, it's as I feared, another lever of civic bureaucracy, and petty political squabbling.
Submitted by Jerome kersey on Sat, 08/04/2018 - 1:43 pm

Why is the blatantly false…

Why is the blatantly false and racially-charged comment by Kathy Dittner allowed to stand?
Submitted by Cathy Schlicht on Mon, 08/06/2018 - 10:53 am

After the February 13, 2018…

After the February 13, 2018 conclusion of the poorly advertised public hearing process, the city was to adopt an ordinance with a remedy to
cure the city’s admitted violations of the CVRA. Instead, the city attorney requested the creation of an Ad Hoc committee and failed to request
an extension of time for our Safe Harbor period. That Safe Harbor period expired on January 22, 2018.
Consequently, the city’s inaction bought us a lawsuit that was served on the city on May 15, 2018.
It took a month for Mayor Ed Sachs to assign council members Greg Raths and Trish Kelley to the CVRA Ad Hoc committee. Are we to consider it
an irony that Ed Sachs, Greg Raths and Trish Kelley, who all live south of Oso Parkway, would probably have resided in the same district if the
council had approved district based voting over the cumulative voting that comes into play in 2020?
Showing no urgency, the Ad Hoc Committee only met three times since its March 13 formation: April 10, May 15 and again on July 3.
There so much evidence in the public record that delay tactics were engaged in order to protect the status quo of the council majority and in so
doing, the voters voice was eliminated from the process.
Currently, there is not a pathway to cumulative voting. I shared that information with Judge Schwarm, and it was added to the court’s record.
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Five candidates are now officially lined up for three open Mission Viejo City Council seats in November. The deadline to file papers ended on
August 10.
Mayor Ed Sachs, Mayor Pro Tem Greg Raths and Council Member Wendy Bucknum are up for re-election. On November 6, voters will consider
them along with candidates Mahmoud El-Farra and Michael McConnell. The five candidates are running for two-year terms rather than the
typical four-year term because of the recent Voting Rights Litigation Settlement.
Successful candidates will be sworn into office on December 11, 2018 (or as soon as possible thereafter) following the canvass of returns and
the declaration of the official results of the election by the City Council.
The public can review the “Candidate Statements” on the City’s website or obtain copies from the City Clerk’s office
(cityclerk@cityofmissionviejo.org).
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